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Articles
A BACKGROUND TO VARIANCE PROBLEMS UNDER THE UNIFORM
COMMERCIAL CODE: TOWARD A CONTEXTUAL APPROACH
John L. Gedid 595
Traditional analysis of the variance problem in contract formation prior to the
adoption of the Uniform Commercial Code denied the complexity of the issue
and embraced mechanical and simplistic approaches of the mirror image and
last shot doctrines. This article focuses on these pre-Code approaches and solu-
tions to variance and identifies incorrect premises and assumptions underlying
these analyses. From this basis, the author advances a "modern" approach to
understanding and resolving variance problems which recognizes the complex-
ity of the issue in the context of the goals of the agreement process and the
substantive policies of the Code.
THE IMPLIED WARRANTY OF HABITABILITY AND THE
"NON-MERCHANT" LANDLORD
Jane P. Mallor 637
This article examines the issue of whether the implied warranty of habitability
should be imposed on non-merchant landlords. The author explores the ratio-
nales which supported the creation of the warranty, examines the content of
the warranty and discusses the reasons for the requirement of merchant status
in product liability law. Finally, the author concludes that the policies of the
implied warranty of habitability would most readily be served by its applica-
tion to non-merchant landlords in a contract context and in a tort context
predicated upon a negligence standard.
Comments
THE PERFORMANCE EXEMPTION UNDER SECTION 110(5):
TIME FOR A CHANGE 669
Performance of a copyrighted work may subject the performer to an infringe-
ment action if a license is not obtained for the performance. Not all perform-
ances of copyrighted material require the obtaining of a license, however. The
Copyright Act of 1976 has set forth exceptions and limitations to the licensure
requirement in order to satisfy the dual tension which is inherently present in
copyright law: encouraging and rewarding an author's creative labor, and pro-
moting broad public availability of the artist's works. This comment traces the
historical development of the meaning and application of "performance" under
the copyright acts, placing special emphasis upon the exemption provided in
section 110(5) of the Copyright Act of 1976. The author proposes a revision of
this exemption provision due to its incompatibility with the purposes of the
Copyright Act.
THE GOOD FAITH EXCEPTION TO THE EXCLUSIONARY RULE:
SHOULD IT BE APPLIED IN OSHA PROCEEDINGS? 685
The decision of the United States Supreme Court in Marshall v. Barlow's,
Inc., provided that the protections of the fourth amendment are applicable to
OSHA inspections. Since the writing of that opinion, however, a controversy
has emerged as to whether the exclusionary rule must be applied in cases
where an OSHA inspection has violated the fourth amendment. The author
discusses the history and development of both the exclusionary rule and its
alternatives and concludes that the good faith, reasonable belief exception to
the exclusionary rule should be applied to OSHA cases.
ESTABLISHING A BALANCE OF POWER: THE PETROLEUM
MARKETING PRACTICES ACT AND THE FRANCHISOR AS
LANDLORD 707
The Petroleum Marketing Practices Act was enacted to strike a new and osten-
sibly fairer balance of power between franchised retail gasoline distributors
and their patron oil companies. The author examines the rights of the parties
to a gasoline distributorship franchise in the circumstance where the
franchisor, who is also- the landlord, wishes not to renew the agreement at its
expiration date. The statutory language, legislative history and case law are
examined to determine whether the Act has accomplished the task of placing
the franchisee in a viable bargaining position. The commentator suggests that
a more liberal reading of the Act could provide for greater franchisee protec-
tion without damage to the legislative purpose.
A CLASH OF CASES: JURY DEATH QUALIFICATION AND THE
FAIR CROSS-SECTION REQUIREMENT 725
Witherspoon v. Illinois and Taylor v. Louisiana have delineated the impact of
the death qualification process on jury selection in America. The author exam-
ines the dilemma that arises in trying to construe these two Supreme Court
cases consistently, and reviews Grigsby v. Mabry, the only decision to directly
confront the apparent inconsistency of Witherspoon and Taylor. The author
concludes that the death qualification process adversely affects the impartiality
of a jury otherwise drawn from a fair cross-section of the community.
Recent Decisions
CIVIL RIGHTS-CIVIL RIGHTS ACT OF 1964--TITLE VII-SEX
DISCRIMINATION-EMPLOYEE PENSION PLANS-Arizona
Governing Committee For Tax Deferred Annuity & Deferred
Compensation Plans v. Norris, 103 S. Ct. 3492 (1983). 753
CONSTITUTIONAL LAW-FOURTEENTH AMENDMENT-RIGHT TO
ABORTION-REGULATORY FRAMEWORK-STANDARD OF REVIEW-
City of Akron v. Akron Center for Reproductive
Health, Inc., 103 S. Ct. 2481 (1983). 767
PENNSYLVANIA CIVIL PROCEDURE-PLEADINGS-AMENDING
COMPLAINT AFTER RUNNING OF STATUTE OF LIMITATIONS-
Connor v. Allegheny General Hospital,
__ Pa. -, 461 A.2d 600 (1983). 787
WORKMEN'S COMPENSATION-STATUTE OF LIMITATIONS-
TIMELINESS OF CLAIMS OR APPEALs-Bailey v. State
Workmen's Compensation Commissioner,
296 S.E.2d 901 (W. Va. 1982). 809
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